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the individual landowner is needed. 
When multiple-owner allotted lands 
are involved, consent by more than 50 
percent of the ownership interest is 
sufficient. For Indian allotted lands 
within reservation boundaries, consent 
must be obtained from the Indian trib-
al government and the individual land-
owner(s). 

(c) The applicant should consult with 
the Bureau of Indian Affairs con-
cerning procedures for obtaining con-
sent from the appropriate Indian tribal 
authorities and submit the permit ap-
plication to the area office of the Bu-
reau of Indian Affairs that is respon-
sible for the administration of the 
lands in question. The Bureau of Indian 
Affairs shall insure that consultation 
with the appropriate Indian tribal au-
thority or individual Indian landowner 
regarding terms and conditions of the 
permit occurs prior to detailed evalua-
tion of the application. Permits shall 
include terms and conditions requested 
by the Indian tribe or Indian landowner 
pursuant to § 7.9 of this part. 

(d) The issuance of a permit under 
this part does not remove the require-
ment for any other permit required by 
Indian tribal law. 

§ 7.36 Permit reviews and disputes. 

(a) Any affected person disputing the 
decision of a Federal land manager 
with respect to the issuance or denial 
of a permit, the inclusion of specific 
terms and conditions in a permit, or 
the modification, suspension, or rev-
ocation of a permit may request the 
Federal land manager to review the 
disputed decision and may request a 
conference to discuss the decision and 
its basis. 

(b) The disputant, if unsatisfied with 
the outcome of the review or con-
ference, may request that the decision 
be reviewed by the head of the bureau 
involved. 

(c) Any disputant unsatisfied with 
the higher level review, and desiring to 
appeal the decision, pursuant to § 7.11 
of this part, should consult with the 
appropriate Federal land manager re-
garding the existence of published bu-
reau appeal procedures. In the absence 
of published bureau appeal procedures, 
the review by the head of the bureau 

involved will constitute the final deci-
sion. 

(d) Any affected person may request 
a review by the Departmental Con-
sulting Archeologist of any profes-
sional issues involved in a bureau per-
mitting decision, such as professional 
qualifications, research design, or 
other professional archaeological mat-
ters. The Departmental Consulting Ar-
cheologist shall make a final profes-
sional recommendation to the head of 
the bureau involved. The head of the 
bureau involved will consider the rec-
ommendation, but may reject it, in 
whole or in part, for good cause. This 
request should be in writing, and 
should state the reasons for the re-
quest. See § 7.33(f) for the address of the 
Departmental Consulting Archeologist. 

§ 7.37 Civil penalty hearings proce-
dures. 

(a) Requests for hearings. Any person 
wishing to request a hearing on a no-
tice of assessment of civil penalty, pur-
suant to § 7.15(g) of this part, may file 
a written, dated request for a hearing 
with the Hearing Division, Office of 
Hearings and Appeals, U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203–1923. 
The respondent shall enclose a copy of 
the notice of violation and the notice 
of assessment. The request shall state 
the relief sought, the basis for chal-
lenging the facts used as the basis for 
charging the violation and fixing the 
assessment, and respondent’s pref-
erence as to the place and date for a 
hearing. A copy of the request shall be 
served upon the Solicitor of the De-
partment of the Interior personally or 
by registered or certified mail (return 
receipt requested), at the address speci-
fied in the notice of assessment. Hear-
ings shall be conducted in accordance 
with 43 CFR part 4, subparts A and B. 

(b) Waiver of right to a hearing. Fail-
ure to file a written request for a hear-
ing within 45 days of the date of service 
of a notice of assessment shall be 
deemed a waiver of the right to a hear-
ing. 

(c) Commencement of hearing proce-
dures. Upon receipt of a request for a 
hearing, the Hearing Division shall as-
sign an administrative law judge to the 
case. Notice of assignment shall be 
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given promptly to the parties, and 
thereafter, all pleadings, papers, and 
other documents in the proceeding 
shall be filed directly with the admin-
istrative law judge, with copies served 
on the opposing party. 

(d) Appearance and practice. (1) Sub-
ject to the provisions of 43 CFR 1.3, the 
respondent may appear in person, by 
representative, or by counsel, and may 
participate fully in those proceedings. 
If respondent fails to appear and the 
administrative law judge determines 
such failure is without good cause, the 
administrative law judge may, in his/ 
her discretion, determine that such 
failure shall constitute a waiver of the 
right to a hearing and consent to the 
making of a decision on the record 
made at the hearing. 

(2) Departmental counsel, designated 
by the Solicitor of the Department, 
shall represent the Federal land man-
ager in the proceedings. Upon notice to 
the Federal land manager of the as-
signment of an administrative law 
judge to the case, said counsel shall 
enter his/her appearance on behalf of 
the Federal land manager and shall file 
all petitions and correspondence ex-
changes by the Federal land manager 
and the respondent pursuant to § 7.15 of 
this part which shall become part of 
the hearing record. Thereafter, service 
upon the Federal land manager shall be 
made to his/her counsel. 

(e) Hearing administration. (1) The ad-
ministrative law judge shall have all 
powers accorded by law and necessary 
to preside over the parties and the pro-
ceedings and to make decisions in ac-
cordance with 5 U.S.C. 554–557. 

(2) The transcript of testimony, the 
exhibits, and all papers, documents and 
requests filed in the proceedings, shall 
constitute the record for decision. The 
administrative law judge shall render a 
written decision upon the record, 
which shall set forth his/her findings of 
fact and conclusions of law, and the 
reasons and basis therefor, and an as-
sessment of a penalty, if any. 

(3) Unless a notice of appeal is filed 
in accordance with paragraph (f) of this 
section, the administrative law judge’s 
decision shall constitute the final ad-
ministrative determination of the Sec-
retary in the matter and shall become 

effective 30 calendar days from the 
date of this decision. 

(4) In any such hearing, the amount 
of civil penalty assessed shall be deter-
mined in accordance with this part, 
and shall not be limited by the amount 
assessed by the Federal land manager 
under § 7.15 of this part or any offer of 
mitigation or remission made by the 
Federal land manager. 

(f) Appeal. (1) Either the respondent 
or the Federal land manager may ap-
peal the decision of an administrative 
law judge by the filing of a ‘‘Notice of 
Appeal’’ with the Director, Office of 
Hearings and Appeals, U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203–1923, 
within 30 calendar days of the date of 
the administrative law judge’s deci-
sion. Such notice shall be accompanied 
by proof of service on the administra-
tive law judge and the opposing party. 

(2) Upon receipt of such a notice, the 
Director, Office of Hearings and Ap-
peals, shall appoint an ad hoc appeals 
board to hear and decide an appeal. To 
the extent they are not inconsistent 
herewith, the provision of the Depart-
ment of Hearings and Appeals Proce-
dures in 43 CFR part 4, subparts A, B, 
and G shall apply to appeal proceedings 
under this subpart. The decision of the 
board on the appeal shall be in writing 
and shall become effective as the final 
administrative determination of the 
Secretary in the proceeding on the date 
it is rendered, unless otherwise speci-
fied therein. 

(g) Report service. Copies of decisions 
in civil penalty proceedings instituted 
under the Act may be obtained by let-
ter of request addressed to the Direc-
tor, Office of Hearings and Appeals, 
U.S. Department of the Interior, 801 
North Quincy Street, Arlington, Vir-
ginia 22203–1923. Fees for this service 
shall be as established by the Director 
of that Office. 

[52 FR 9168, Mar. 23, 1987, as amended at 67 
FR 4368, Jan. 30, 2002] 
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